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PETITION OF GREGORY DAVID SMITH 
Motion 

Resumed from 20 February on the following motion moved by Hon John Fischer - 

That in the interests of the principles of honesty, fairness and legitimacy, which are the cornerstones of 
the operations of democratic elections, and in view of the anomalies contained in schedule 1 of the 
Electoral Act 1907, the Government be requested to provide funding to enable parties to be adequately 
represented at a Court of Disputed Returns constituted to hear the petition of Gregory David Smith, a 
candidate for the Legislative Council at the last general election, and the respondent, Robin Howard 
Chapple, a candidate for the Legislative Council at the last general election. 

HON FRANK HOUGH (Agricultural) [11.07 am]:  Yesterday I said that there were about five or six papers 
from the Western Australian Electoral Commissioner, Dr Ken Evans, on the result of the election and the 
interpretation of it.  I have had time to look further into the issue.  The further I look into it, the more I believe 
the commissioner has it wrong.  The more I look into it, the more I believe the Attorney General should take a 
greater interest in the issue and perhaps put it to the Court of Disputed Returns and let the legal people look at it.  
The reason I say that is that at the election, Hon John Fischer got 7 073 primary votes, Hon Robin Chapple got 
2 277 and Mark Nevill got 4 820.  Based upon that, Fischer, with the highest vote, went forward and Mark 
Nevill’s vote expired.  After Mark Nevill’s 4 820 votes expired, they would have gone to Fischer’s total, giving 
him 11 974 votes.  This is where the plot thickens and goes haywire.  In lay terms one could say that the 
Electoral Commissioner has spent his dollar twice.  He has spent the dollar, reinvented another dollar from 
somewhere that did not exist and has spent that too.  I say that because Hon John Fischer needed 1 120 votes to 
gain his seat in the Mining and Pastoral Region, which he got.  The commissioner amalgamated Mark Nevill’s 
4 820 votes and the preference votes from Greg Smith, who was eliminated.  Mark Nevill’s votes were then 
added to Hon John Fischer’s votes, giving Hon John Fischer a total of 11 924.  Effectively, Hon John Fischer has 
been elected to Parliament in the Mining and Pastoral Region on a quota of 8 691 votes.  The 8 691 votes that 
Hon John Fischer had should have then been eliminated.  However, the commissioner reinvented them and 
added Mark Nevill’s vote on top of that.  The commissioner then depreciated the total amount of votes so that 
Hon John Fischer’s votes were spent - they were gone - but they were grabbed back.  Therefore, Hon John 
Fischer’s votes were worth not one primary vote but - this will probably horrify the Attorney General - two 
votes.  They should not be worth two votes because they were re-used.  Admittedly, the votes were re-used in its 
principle of 100 per cent but the discounting program discounted the principal votes.  The commissioner then 
looked at the balance of both Hon John Fischer’s 7 073 votes and Mark Nevill’s 4 820 votes, decided that Hon 
John Fischer selected Hon Robin Chapple ahead of Greg Smith and worked out which candidate should receive a 
percentage of the votes from the total.  That is inappropriate and wrong.  Anyone who agrees with that system 
does not understand the electoral system and should not be sitting in a seat of Parliament.  The appropriate 
system would relieve the Greens (WA) of a couple of seats.   
Hon J.A. Scott interjected. 

Hon FRANK HOUGH:  Mr President, I wish my fellow colleagues would be serious.  Humphrey B. Bear 
finished at 10 o’clock this morning and should not be carried on in Parliament. 
Mr President, on reading Dr Evans’ assumption and interpretation, I believe that the commissioner interpreted 
the Act wrongly.  Other seats did not appear to run in that way.  However, this particular seat appears to be an 
isolated situation.  My concern is that the votes of a member such as Hon John Fischer are worth double what 
they were.  It cannot be right that Hon John Fischer’s votes could be recounted.  In fact, although they were 
recounted while the principal vote was carried forward, they were then depreciated.  The commissioner 
depreciated Hon John Fischer’s primary vote but it was not 100 per cent of Hon John Fischer’s votes, it was only 
a carry over.  The question is: have Mark Nevill’s wishes been carried out to the letter of the law?  The answer to 
that is no.  Mark Nevill instructed the commissioner to give Greg Smith his second preference, after Hon John 
Fischer.  Whose votes are they?  If a candidate standing for Parliament is a member of the Labor Party and 
people vote for the Labor Party, those votes belong to the Labor Party. 

Hon J.A. Scott interjected. 

Hon FRANK HOUGH:  I do not know why the Labor Party helped the Greens because they do not deserve 
anything.  However, if the Labor Party insisted on giving its preferences to a specific party, let us say One 
Nation - which could happen one of these days - we would assume that we got the Labor Party’s preferences.  
Mark Nevill innocently filled in his how-to-vote card and instructed the commissioner to give his preferences 
firstly to Hon John Fischer and secondly to the Liberal Party.  He must dislike the Greens because he put them 
last.  His wishes were not adhered to.  That is like getting a slap in the face with a wet fish. 
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I have never been slapped in the face with a wet fish but I sometimes wish I had a wet fish!  I say that because it 
is frustrating to stand in this place knowing that some members listening to me do not understand the system but 
all of a sudden are experts on the system.  They do not even know how they got into Parliament or how many 
votes they got.  However, if they ring me afterwards I can help them out. 

The electoral system is tragically flawed somewhere and should be looked at.  It is in the best interests of the 
Labor Party - I appeal to the Attorney General - to revisit this matter.  In the long term, the consequences could 
be devastating when all of a sudden down the track a test case may decide that the system is wrong.  We may 
then look back at the Government of today and ask whether Hon Robin Chapple was properly elected.  We may 
not be able to overturn that election but we could revise the Act so that in the long term it will help candidates 
standing for Parliament.  The preference system should be much clearer because the way in which it works is 
difficult to follow.  I totally support the motion of Hon John Fischer. 

Finally, I appeal to the Attorney General and the Labor Party.  I believe that the Labor Party will have the 
courage to support this motion because this question must be answered. 

HON J.A. SCOTT (South Metropolitan) [11.18 am]:  It is interesting to listen to the members from One Nation.  
The longer they speak on this issue the more confused they become.  They were confused when they first raised 
this issue and the more they talk about it the more confused they get. 

There is a simple explanation to this issue.  You may recall, Mr President, my discussing the issue with you 
when the counting of votes on the disputed seat was coming to fruition.  In fact, the Greens (WA) was the only 
party that had properly worked out the system, unlike the other parties which did not know how the system 
worked. 

Hon Frank Hough:  What he is saying, Mr President, is that everyone in the world but he is wrong. 

Hon J.A. SCOTT:  No, I am saying that most other parties appear to believe that the system is the same as the 
system in the Senate.  However, the Greens think rather more intelligently than the rest of the parties and were 
able to work out that it is not the same system as the system in the Senate.  The count is the same as that under 
the Hare-Clark system.  Basically, the Hare-Clark system translates across to this count.   

One Nation members have got a lovely conspiracy theory again.  They like conspiracy theories; they are good at 
them.  They seem to think that somehow the Electoral Commissioner put a little bug in the computer that made it 
suddenly favour Hon Robin Chapple.   

Hon Frank Hough:  The word “conspiracy” was never used. 

Hon J.A. SCOTT:  I want to tell Hon Frank Hough, whether or not he wants to listen, that everybody is treated in 
exactly the same way.  Everybody in this place was elected under the same system and the same rules.  It was no 
different for Hon Robin Chapple.  Mark Nevill did not direct his preferences, except for those above the line.  
They were directed in the way that he suggested and lodged with the commissioner.  At the end of the day, the 
person who lodges the vote is the one who decides where it will go.  The voter decides whether he or she will 
follow the ticket.  It was not directed by Mark Nevill. 
Hon John Fischer:  You admit that those above the line were directed by Mark Nevill? 
Hon J.A. SCOTT:  I do not admit it; I know it.  It is not an admission; it is a well-known fact.  I do not have to 
admit anything, because I never said anything different. 
Hon John Fischer:  You just said that those above the line were directed by Mark Nevill.  Ninety-three per cent 
of votes are above the line. 
Hon J.A. SCOTT:  They were directed in the way that Mark Nevill said he wanted them directed.  However, at 
the end of the day, the voter chooses whether to mark above the line or below the line.  Some of Mark Nevill’s 
people chose to mark below the line, and some of them chose to mark Hon Robin Chapple’s name.  However, 
none of those votes above the line - I will give the member as long as he likes to prove it - went to Hon Robin 
Chapple.  The member is wrong, because Hon Robin Chapple was put last.  Therefore, that is not where those 
votes went. 

Hon Frank Hough:  So you agree with an inquiry? 

Hon J.A. SCOTT:  I do not care how many inquiries are held.  I am happy for an inquiry to be held, as long as 
the Greens (WA) do not have to agree to fund the silly court cases of conservative parties like One Nation, which 
do not like the results or the rules, and at the end of the day get upset because they were beaten in the game.  
Why do members opposite not get their stick and run home?  If they do not want to be here playing the game -  

Hon Peter Foss:  Principle does not matter. 
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Hon J.A. SCOTT:  The principle is exactly the same for everybody.  Everybody who went into that election was 
subject to the same rules.  That is how it was on this occasion and on the previous occasion.  Listen to the 
whingeing going on in this place about the fact that the Government should fund the case.  What happened in the 
North Metropolitan Region in the year I was elected?  The Labor Party made a small error on the ticket it lodged.  
It had left off one of the government people of the day, the late member Hon Bob Pike.  When it tried to lodge its 
ticket, it was not accepted.  It challenged that decision afterwards, because as a result of there not being a box 
above the line, a Greens member was not elected at that stage.  Did the Government of the day, a conservative 
party, rush out to help the Labor Party mount a challenge?  No, it did not, and the Labor Party paid for its 
challenge.  When the Labor Party went to the High Court to challenge the one vote, one value issue, not only did 
it pay for its costs, but also the Government, in a most unusual step, made the Labor Party pay the Government’s 
costs as well, which is not the tradition in those cases in which an opinion is being sought. 

Hon John Fischer interjected. 

Hon J.A. SCOTT:  I know that One Nation members are frightened of all sorts of things.  They like equality only 
when it suits them.  When it does not suit them, they shy away from it; they do not believe in it.  They are true 
conservatives.  They want to retain gerrymanders and advantages for the conservatives.  Who are the 
conservatives?  They are the ultraconservatives, or so they feel, in this State.  They are so conservative that I 
believe they will be absorbed over the next few years into the mainstream conservative party, as is happening 
now at the federal level.  There will be a little move, and away they will go.  They have nothing original to add 
to anything. 

The result is that Hon Robin Chapple was elected under exactly the same system as everyone else.  However, 
who is sore?  Who are the people jumping up and down and complaining?  The conservatives are.  They are poor 
losers.  They feel that they are born to rule - not to govern, but to rule - and when they get beaten, they whinge, 
carp and carry on, and want the taxpayers to fund a case for them to get control of the Parliament again. 

Hon N.D. Griffiths:  And they do not even believe in one vote, one value. 

Hon J.A. SCOTT:  That is right, although in this case, they do.  I point out to the minister that they are saying 
that these votes had more than one value, and that is terrible.  However, when it comes to one vote, one value for 
their seats, they do not want it.  They are all over the place.  They are totally disoriented and confused.  They 
should look at their rationale and do their sums again.  I suggest that Hon Norman Moore should know that there 
are all sorts of anomalies in systems, but as long as they are applied equally to all the participants, there is no 
advantage to anybody.  It so happens that Hon Robin Chapple was lucky in the way the dice fell.  That happens 
time and again in the game of politics.  It just depends on which way the preferences flow.  The rules that 
applied to Hon Robin Chapple applied to everyone sitting on the other side of the House.  The same rules applied 
to me.  The computer was set at the beginning and triggered at the end, and the same calculation applied to 
everybody.  Hon Robin Chapple’s name came up for the last position, and One Nation did not get what it 
wanted.  I should not say that, because I understand it directed its preferences to Hon Robin Chapple.  Therefore, 
I am not sure why it is so unhappy now.  It is rather bizarre that it is carrying on like a two-bob watch about it.  
One Nation members are totally incomprehensible.  The system is not hard to understand; the hard thing to 
understand is One Nation’s rationale. 

Hon Frank Hough:  Hon Jim Scott should sit down for a while and have a drink of water and an aspirin. 

Hon J.A. SCOTT:  The member might think that, because he does not like hearing the truth.  He wants one vote, 
one value in one case, and in the next case he does not.  It just depends on whether it gives him an advantage.  
When it gives him an advantage, he is all for it, but when he thinks it will not be to his advantage, he is against it.  
All he is after is self-preservation. 

Hon Norman Moore:  What are you on about at the moment, Mr Scott?  You are on about preserving Mr 
Chapple’s seat. 

Hon J.A. SCOTT:  We are not trying to preserve Hon Robin Chapple’s seat.  He has his seat, and that was 
decided by the same rules that applied to everyone else who was elected.  Those opposite are sore losers.  That is 
what it comes down to.  There is nothing more or less to it.  If One Nation members do not like the rules, they 
should put in submissions the next time that they have the opportunity and try to get something changed.  
Whingeing and asking for taxpayers’ money for conservative causes is not likely to achieve anything, because a 
conservative Government is not in power at the moment.  I am sure that a conservative Government would fund 
something like this to help itself. 

Evidence of how patriarchal One Nation is can be seen in the way they talk about “the votes belonging to Mark 
Nevill” or to some other person.  In fact, the votes belong to the voter.  The Greens (WA) is one of the few 
parties - the National Party, to its credit, is another - that puts on its how-to-vote card what the order of its 
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preferences will be.  One Nation is too gutless to show this, in case someone does not like it and they lose a few 
votes as a result.  

Hon Frank Hough:  That is a lie!  You should take another Valium and sit down.  

Hon J.A. SCOTT:  Can Hon Frank Hough show us his party’s how-to-vote card from the last election?  

Hon Frank Hough:  I will show you them all!  The honourable member is an idiot! 

Hon J.A. SCOTT:  I am talking about the upper House block vote.  One Nation does not put it out at all.  The 
Liberal Party certainly does not do so, but the National Party did.   

In relation to law and order issues, One Nation strongly opposes judge-made laws.  The party is always going on 
about judges changing the laws and being too soft on offenders, but this is exactly what they want to do now.  
They want to go to a judge in a Court of Disputed Returns in the hope that the judge will magically change the 
existing electoral law and put Mark Nevill or Greg Smith into this House.  

Hon Ray Halligan:  Do you not believe in judges being able to interpret law?  This place makes the law and the 
judges should interpret it, and if it is not as we intended, it should come back here to be changed.  

Hon J.A. SCOTT:  This why the Opposition has a bit of trouble understanding the electoral laws.   

Hon Ray Halligan interjected.  

Hon J.A. SCOTT:  Hon Ray Halligan should listen a bit more carefully.  I said One Nation members are the 
people who go on about judges having too much control and not interpreting laws in the right way, and now they 
want a judge to change the existing law so that Greg Smith can be elected.  They always complain about the role 
of judges, but this time they want it to be done, because it is to their advantage.  

Hon Frank Hough:  You are on the verge of a nervous breakdown.  

Hon J.A. SCOTT:  I think the nervous breakdown is coming for One Nation.  I am quite relaxed.  

Hon Frank Hough:  Hug a tree, and it will make you feel better.  

Hon J.A. SCOTT:  It would make me feel better than would hugging Hon Frank Hough! 

The proper place to review the Electoral Act is the Parliament, and not the courts.  There is no hope of getting a 
change in the way that One Nation is imagining - by spending more taxpayers’ money.  The conservatives are 
getting as bad as the Hancocks - they want to tie up the courts with their own petty affairs and for their own self-
interest.  As we know, the courts are very overloaded at the moment, and they do not really need people chasing 
their own interests in this way, with no chance of success.  It is about time One Nation accepted the verdict of 
the electorate.  The voters, for the most part, directed their preferences where they wanted them, and all we have 
here in this motion is sour grapes.  The conservatives want to rush into the courts, using taxpayers’ money.  One 
Nation members always want to waste taxpayers’ money on totally inappropriate handouts for themselves.  I 
oppose this motion.  It is sour grapes and nothing more.  

HON PADDY EMBRY (South West) [11.35 am]:  It has been a most interesting session.  I would doubt that 
even Hon Jim Scott could follow what he was saying.  It is pointless in answering some of the verbal diarrhoea 
to which the House has just been subjected -  

Hon Derrick Tomlinson:  That is a bit loose! 

Hon PADDY EMBRY:  That is right.  

The tone of this debate has been lowered in the last few minutes, and there are a few things I must point out.  All 
members in this House were not elected in the same way.  A considerable number were elected without the 
necessity for preferences.  Hon Jim Scott is wrong in that statement, as he is wrong in a number of others.  I 
would like to make things more simple, so that everyone will understand.  The law in Australia requires 
everyone to vote.  We have a preferential system of voting that must be followed if a vote is to be valid.  It is 
also very much against the law for anyone to interfere with another person’s vote.  That is exactly what has 
happened here.  The penalties for interfering in any way with another person’s vote are severe.  I am not 
attacking the Electoral Commissioner, Dr Ken Evans, in any way.  He must administer the Act the way he sees 
it.  The writing of the Act leads to this problem.  When a person fills out a ballot paper, whether he fills out every 
name or chooses to follow the recommendation made by political parties or candidate, he is expressing a wish.  
Hon Jim Scott is correct - it is entirely up to the voter, and this is the problem.  The wishes of the people who 
voted for Mark Nevill have not been carried out.  Statistics show that the majority of voters do not choose the 
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lengthy system of filling out every candidate’s name.  They do the simple thing and vote above the line.  It is 
quite clear that Mark Nevill’s preferences were distributed.  John Fischer’s preferences were never distributed.  

Hon Peter Foss:  The people who wanted to vote for Mark Nevill were the ones who had their votes interfered 
with.  

Hon PADDY EMBRY:  Exactly.  They chose, on Mark Nevill’s ticket -  

Hon J.A. Scott:  You do not understand the system.  

Hon PADDY EMBRY:  I do understand the system.  Hon Jim Scott does not want to understand the system.  I 
have here a copy of Mark Nevill’s how-to-vote card on which he placed the Greens (WA) last.  Under the Act, 
the Electoral Commissioner has interfered with the wishes of the people who voted for Mark Nevill.  

Hon J.A. Scott:  How do you know that?  Do you know how everyone voted?  

Hon PADDY EMBRY:  The majority of people vote for the party, and do not fill out every name.  

Hon Graham Giffard:  Are you saying that the Electoral Commissioner broke the law.  

Hon PADDY EMBRY:  I did not say that, and if Hon Graham Giffard had bothered to listen, he would know 
exactly what I said.  

Several members interjected. 

The PRESIDENT:  Order!   

Hon PADDY EMBRY:  It is clear how the Independent member, Mark Nevill, wished his preferences to be 
distributed when and if they were distributed; that is, he wished to put the Greens (WA) last.  That may be a hard 
fact for the Greens to swallow, but it is a fact.  The commissioner or his computer - if members prefer it that 
way - was programmed incorrectly, and that would not be the first time that has happened.  It is a very severe 
legal discrepancy if the program has been set up so that the result is contrary to the wishes of the voters.  That is 
the point.  This procedure must go to a court to determine which law takes precedence.  Does the law of the Act 
that has been tapped into a computer take precedence, or the law that says a person’s vote cannot be interfered 
with and altered by somebody else?  That is what has happened.  It is a simple matter.  We do not need to get 
involved in the gobbledegook of difficult mathematical equations.  Even Hon Jim Scott should be able to 
understand the simple facts.  

HON ALAN CADBY (North Metropolitan) [11.41 am]:  Thank you, Mr President; I am glad you remembered 
my name, as it has been a long time since I stood here last.  After the 10 February election results were known, I 
was asked to examine the mathematics of the vote count, and I jumped at the chance, not realising what it 
actually entailed.  

Hon N.D. Griffiths:  You still do not.  

Hon ALAN CADBY:  I still do not.  I took home with me the six huge boxes of computer print-outs of regional 
results.  I thought it would take only a couple of days to find out whether there was a flaw in the system.  
However, I was in difficulty straight away because I had to understand the mathematical algorithm that was used 
to count the vote.  My next step therefore was to get a copy of Hansard and a copy of the Electoral Act to find 
out whether the intent of it was in keeping with the count.  I found the Act difficult to read because it was written 
in legal jargon.  Most members know that Acts can be difficult to get our heads around at times.  However, my 
copy of Hansard informed me that the intention of the Act was to ensure each vote had equal value throughout 
the counting system and that that value was to equal one vote - no more and no less.   

My first task was to examine a number of regions, beginning with the North Metropolitan Region, because I 
have a particular interest in it.  I then examined a few more regions before I could understand the count system 
and the algorithm that was used.  Finally, I tackled the Mining and Pastoral Region.  I found it difficult to follow, 
particularly in the last distribution, because the counting method used means that the voting system has to be 
backtracked.  To understand the system, one must undo what was previously done in the allocation of votes.  
From memory - it was nearly 12 months ago - it took 80 to 100 pages to do the backtracking.  Although the 
mathematics of the electoral system is outside my expertise, I was certain that either the system or the 
mathematical model used to count the votes was flawed.  I found a simple way to determine that with the 
discovery that at the end of the count there were 100 extra votes counted than had been cast.  Therefore, there is 
a problem with the model being used.  Although that discrepancy was attributed to rounding, I suspect that the 
computer could handle the numbers quite easily.  When I undid the count using the algorithm, I should have 
ended up with the same number of votes, but that did not happen; therefore, the system is flawed.  At the end of 
the task, which took me about three or four weeks to do, I gained the impression there was a conflict between the 
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intention of the Act and the application of the Act during the count.  There was also the question of ownership of 
the votes.  As was pointed out today, the matter of who owns the vote is clear.  The vote is owned by the person 
who cast the vote and not by the candidate. 

As a result of my mathematical limitations, I decided to seek help.  I made contact with a university 
mathematician and asked him whether he could help me analyse the data.  Although he said he would, and his 
expertise is in mathematical modelling, he suggested two people who he thought had expertise in the Hare-Clark 
quota system and could also help me analyse the data.  The mathematician referred me to Dr Pedler from Edith 
Cowan University, whom I know professionally, although not socially.  Dr Pedler has made a substantial 
contribution to statistics in Western Australia.  He agreed that analysing the vote system would be a wonderful 
task to undertake to exercise his brain.  As members heard from Hon Norman Moore, Dr Pedler’s view is that 
the system is flawed.   

We need to correct that flaw and that is why I support the motion of Hon John Fischer for the Government to 
fund a case before a Court of Disputed Returns to sort out the problem.  We cannot have members elected under 
a flawed system.  We must ensure that the voters’ rights are guaranteed.  The way they intend to vote should be 
the way their votes are counted.   

HON N.D. GRIFFITHS (East Metropolitan - Minister for Racing and Gaming) [11.47 am]:  The Government 
opposes the motion because it is pointless.  There are two major issues involved.  The first is whether Hon Robin 
Chapple was elected according to the law.  As far as the Government is concerned, the law was applied and that 
is the end of the matter.  If those opposite have a different view, let them put their money where their mouths are.   

The second issue is whether the law as set out in schedule 1 to the Electoral Act is appropriate or whether it can 
be improved.  Members have raised a number of interesting points about the operation of schedule 1.  It is the 
Government’s view that the points raised by members who have spoken should be considered, as should those 
points made by members in the course of the estimates debates when, as members may recall, this issue was 
discussed at some length with the Electoral Commissioner.  A question was asked of the commissioner and he 
provided a somewhat detailed answer to it subsequent to the estimates debates.  It is the Government’s position 
that these matters will be considered and examined in the context of other matters to do with improving our 
electoral laws, which will also be examined.  

HON GEORGE CASH (North Metropolitan) [11.49 am]:  I also support the motion moved by Hon John 
Fischer.  I support it and acknowledge the basis on which it was moved; that is, on the principles of honesty, 
fairness and legitimacy.  

It is fair to say that the disputation arising out of the declaration of the result is based on technical issues that 
relate to the methodology currently applied to the counting of votes for election to the Legislative Council.  
Progress can be made on this matter if politics are taken out of the equation.  We need to focus on what many 
people believe is a problem with the system; that is, that there is an anomaly in the counting process that elects 
members to the Legislative Council.   

Members will be aware that the Electoral Act 1907 provides the authority for the counting system for election to 
the Legislative Council.  In particular, part IV, division (4) of the Act provides for the counting of votes 
generally.  Section 146I deals with the counting of votes by returning officers and refers to schedule 1, which 
sets out the way in which the counting of votes at Legislative Council elections should be carried out.  Schedule 
1 contains 19 clauses, which clearly set out the method to be adopted.  I suggest that, notwithstanding the words 
used in schedule 1 of this Act, the interpretation of the schedule and the consequential counting that flows from 
that interpretation is wrong.  What I mean by that is that the manner in which it is interpreted at this stage is not 
the manner intended by the Parliament.   

Members will know that schedule 1 was included in the Act in 1987, following changes to the Electoral Act 
instituted by the Burke Government of that time.  The Dowding Government may have completed that process.  
Those changes were made in 1987.  Hansard of that time does not contain any comment on the methodology to 
be used.  That has been left to the Electoral Commissioner to decide.  As I say, we need to take politics out of 
this issue.  Members on this side of the House are saying that the current interpretation of the legislation creates 
an anomaly that causes significant difficulties in the use of transfer values.   

I would like the House to be aware of what the petitioner, Greg Smith, says about the matter.  He seeks a hearing 
in the Court of Disputed Returns.  As part of that process, he is required to petition the Court of Disputed 
Returns.  It is worthwhile for the House to understand what he says in this matter.  In his petition he sets out the 
process that is used and indicates the flaws that he believes exist in the current system.  The petition in which 
Greg Smith is listed as petitioner and Hon Robin Chapple as respondent was lodged last year, and states - 
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The Petitioner claims that he was validly elected to and should have been declared by the Western 
Australian Electoral Commission elected to the fifth of the five seats (hereinafter referred to as “the 
seats”) in the Mining and Pastoral Region of the Legislative Council in the election held on 10th 
February 2001 (hereinafter referred to as “the election”), and that Robin Chapple, who was declared 
elected to that fifth seat, was not validly elected to that position and should not have been declared 
elected to that fifth seat on the grounds set out hereunder: 

It lists a considerable number of grounds.  They are - 

1 In order to be elected to one of the five seats decided in the election, the candidate needed to 
obtain eight thousand six hundred and ninety one (8,691) votes (hereinafter referred to as a 
"quota"). 

2 Twenty-eight candidates contested the election for the seats. 

3 At the end of count number 327, the penultimate count: 

(a) Tom Stevens, Norman Moore, Jon Ford and John Fischer had been declared elected 
to seats in that order; and 

(b) all other candidates apart from Greg Smith and Robin Chapple had been excluded 
from the count as having insufficient votes to be elected and no possibility of 
obtaining sufficient votes to be elected. 

4 At the end of count 327: 

(a) Robin Chapple had seven thousand two hundred and seventeen (7,217); and 

(b) Greg Smith had six thousand nine hundred and thirty two (6,932) votes. 

5 Count 328 was conducted for the purposes of allocating the ballot papers obtained by John 
Fischer, consisting both of ballot papers recording a first preference vote for him and ballot 
papers transferred to him from candidates who had been elected with surplus votes or who had 
been excluded. 

6 John Fischer had been declared elected after count number 234 with eleven thousand eight 
hundred and seventy four (11,874) votes. 

7 John Fischer had a surplus of three thousand one hundred and eighty three (3,183) votes, being 
the number of votes he received in excess of the quota (hereinafter referred to as "the Fischer 
surplus votes"). 

8 The Fischer surplus votes had been allocated to John Fischer in count 234 by way of a transfer 
of ballot papers which recorded a first preference for the candidate Mark Nevill and a 
subsequent preference for John Fischer higher than that for any other candidate not already 
elected or excluded. 

9 All of the ballot papers transferred to John Fischer from Mark Nevill on count number 324 
gave their twenty-first preference to Greg Smith and the twenty-seventh preference to Robin 
Chapple. 

10 The candidate Mark Nevill was excluded on count 233 because he did not have a quota and at 
that time he was the remaining candidate with the lowest number of votes. 

11. In count number 234, John Fischer was declared elected with eleven thousand eight hundred 
and seventy four (11,874) votes which gave him a surplus of votes over the quota.  These votes 
for John Fischer arose from a total of eleven thousand nine hundred and seventy four (11,974) 
ballot papers comprising: 

(a) seven thousand and seventy three (7,073) ballot papers each of full value registering a 
first preference for John Fischer with a total vote value of seven thousand and seventy 
three (7,073); 

(b) three hundred and eighty five (385) ballot papers each of full value transferred from 
excluded candidates to John Fischer with a total vote value of three hundred and 
eighty five (385); 

(c) twenty four (24) ballot papers each of value 0.57172424 transferred from Tom 
Stephens directly or indirectly to John Fischer with a total vote value of eight (8); 
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(d) six (6) ballot papers each of value 0.36829482 transferred from Norman Moore 
directly or indirectly to John Fischer with a total vote value of zero (0); 

(e) eighty nine (89) ballot papers each of value 0.14246115 transferred from Jon Ford 
directly or indirectly to John Fischer with a total vote value of eleven (11); 

(f) four thousand three hundred and ninety seven (4,397) ballot papers each of full value 
transferred from Mark Nevill to John Fischer with a total vote value of four thousand 
three hundred and ninety seven (4,397), the batch of ballot papers giving rise to the 
surplus. 

12. In count number 328, the final count, when calculating the transfer value of John Fischer’s 
surplus, the following ballot papers had their vote value increased as if they each expressed 
first preference votes for John Fischer. 
(a) The twenty four (24) ballot papers transferred from Tom Stephens directly or 

indirectly to John Fischer each have their vote value increased from 0.57172424 to 
the full value of one. 

(b) The six (6) ballot papers transferred from Norman Moore directly or indirectly to 
John Fischer each have their vote value increased from 0.36829482 to the full value 
of one. 

(c) The eighty nine (89) ballot papers transferred from Jon Ford directly or indirectly to 
John Fischer each have their vote value increased from 0.14246115 to the full value 
of one. 

13. In count number 328 the final count: 

(a) eleven thousand nine hundred and seventy four (11,974) ballot papers were 
distributed between Robin Chapple and Greg Smith each with a transfer value of 
0.26582596. 

(b) The remaining fractional value of each of these ballot papers, 0.73417404 remained 
with John Fischer and totals the quota. 

(c) Among these ballot papers were the 119 ballot papers transferred from a previously 
elected candidate, Tom Stephens, Norman Moore or Jon Ford. 

(d) An additional fractional value of each of these 119 ballot papers also remained with 
the previously elected candidate. 

(e) Eighty nine (89) ballot papers were transferred from Jon Ford and distributed between 
Robin Chapple and Greg Smith each with a transfer value of 0.26582596. 

(f) The remaining fractional value 0.73417404 of each ballot paper referred to in (e) 
remained with John Fischer a and fractional value 0.85753885 of each vote remained 
with Jon Ford. 

(g) The vote value of each of these eighty nine (89) ballot papers referred to in (e) has 
therefore been inflated from one to 1.85753885. 

(h) The vote value of each of the six (6) ballot papers transferred from Norman Moore 
has been inflated from one to 1.63170518. 

(i) The vote value of each of the twenty four (24) ballot papers transferred from Tom 
Stephens has been inflated from one to 1.42827576. 

(j) The vote value inflation of these 119 ballot papers contravenes the Electoral Act 
(WA) 1907 which requires that all votes remain of equal value at all stages of the 
count. 

14 In count number 328, the final count: 

(a) Eleven thousand nine hundred and seventy four (11,974) ballot papers from which 
John Fischer’ votes were derived were distributed between Robin Chapple and Greg 
Smith. 

(b) These ballot papers were allocated a transfer value of 0.26582596 each. 
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(c) Of the ballot papers in (a), seven thousand three hundred and thirty three (7,333) 
ballot papers were distributed to Robin Chapple.  When multiplied by the transfer 
value of 0.26582596 this resulted in one thousand nine hundred and forty nine (1,949) 
votes being added to Robin Chapples total from the previous count, giving him a total 
of nine thousand one hundred and sixty six (9,166) votes and thereby being elected to 
the fifth seat. 

(d) Of the ballot papers in (a) four thousand six hundred and forty one (4641) ballot 
papers were transferred to Greg Smith.  When multiplied by the transfer value of 
0.26582596 this resulted in one thousand two hundred and thirty three (1233) votes 
being added to Greg Smith’s total from the previous count, giving him a total of eight 
thousand one hundred and sixty five (8165) votes, and thereby not being elected to 
the fifth seat. 

15 The procedure referred to in paragraph 14 hereof was carried out by the Electoral 
Commissioner in a manner contrary to the provisions of the Electoral Act (WA) 1907 
(hereinafter referred to as “the Act”).  Particulars are set out in paragraphs 13. 

16 Pursuant to Schedule 1 of the Act: 

(a) only the ballot papers received by John Fischer in count 234 which gave him his 
surplus of votes over the quota should have been distributed in count number 328. 

(b) in count number 328 those four thousand three hundred and ninety seven (4,397) 
ballot papers should have been transferred to Greg Smith at a transfer value of 
0.72390266 which would have resulted in Greg Smith receiving an extra 3183 votes 
on that count; 

(c) If the matters in (b) had occurred, Greg Smith would have had a total of 10,115 votes, 
in excess of the quota, resulting in him being declared elected. 

17 Further or as an alternative Robin Chapple was elected as a result of some votes being given a 
value of greater than 1 in the count and other votes being given a value of less than one 
contrary to the constitution of the Commonwealth of Australia and contrary to the Constitution 
Act 1889 (WA).  If all votes had been given a value of 1 in the count Greg Smith would have 
been elected and not Robin Chapple. 

Whereupon your petitioner prays that it may be determined that he was validly elected to, and 
should have been declared by the Western Australian Electoral Commission elected to the fifth 
of the five seats in the Mining and Pastoral Region of the Legislative Council in the election 
held on 10th February 2001, and that Robin Chapple, who was declared elected to that fifth 
seat, was not validly elected to that position and should not have been declared elected to that 
fifth seat. 

That comprises the issue put forward by Greg Smith in an attempt to institute a Court of Disputed Returns and 
have that court consider the various matters that are outlined in the petition.  It is fair to say that we on this side 
of the House are keen that schedule 1 of the Electoral Act 1907 be considered by either a Court of Disputed 
Returns or another court of law to ensure that the intention of Parliament is being carried out in the interpretation 
of the counting system used for members to be elected to this House.  This is not a case of sour grapes.  The 
point has already been made that Hon Robin Chapple has been declared the elected member of this House, and 
the current system has been used for the election of all members of this place.  However, there is a strong 
argument that the current counting practice is not in accord with the intention of Parliament.   

Hon Peter Foss:  Or the Act.   

Hon GEORGE CASH:  When I say “not in accord with the intention of Parliament”, I mean the intention of 
Parliament as expressed in the Electoral Act and, in particular, schedule 1 of that Act.  It is on that basis that we 
believe the anomaly should be corrected.   

In his reply, the minister attempted to politicise the issue by saying that, if members of the Opposition do not like 
the result, we should raise our own money and go to court.  That is not the argument at this stage; we are saying 
that, notwithstanding the individuals involved, a question of law must be decided.  It is proper that the matter be 
referred to the court.  I understand my colleague Hon Peter Foss will speak on this matter.  I am sure he will be 
able to clarify a number of other issues that clearly need to be considered.  I support the motion.  
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The PRESIDENT:  I give the call to Hon Peter Foss.  However, in doing so, I indicate that one hour has elapsed 
since the commencement of the debate on this motion.  We will proceed to the orders of the day.  

Debate adjourned, pursuant to standing orders. 
 


